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Wlliam M TAYLOR
and
GCscar F. Wods, Jr.

These appeals have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
5. 30- 1.

By orders dated 8 May 1975, an Adm ni strative Law Judge of the
United States Coast Guard at New Ol eans, Louisiana, suspended
Appel l ant Taylor's license for three nonths and Appellant Wod's
|icense for nine nonths upon findings each guilty of negligence.
The specifications found proved allege that while serving as nmaster
and pilot, respectively, on board SS KEYTRADER under authority of
the respective |icense above captioned, on or about 18 January
1974, Appellants’ wongfully initiated a starboard to starboard
passing with SS BAUNE, contributing to a collision with that
vessel, and failed to navigate KEYTRADER with caution, after
proposing a starboard to starboard passing by whistle and radio,
receiving no agreenent, and failing to sl ow down.

At the hearing, Appellants were represented by professional
counsel . Both pleaded not guilty to the charge and each
speci fication.

At the end of the hearing, the Admnistrative Law Judge
rendered witten decisions in which he concluded that the charge
and specifications had been proved. He than entered orders
suspendi ng Appellants' |icenses as described above.

The deci sions were served on 12 and 19 May 1975, respectively.
Appeals were tinely filed on 29 May 1975 and perfected on 10 June
1976.

FI NDI NGS OF FACT

On 18 January 1974 Appellants Tayl or and Wods were serving as



master and pilot, respectively, of SS KEYTRADER under authority of
their |icenses when the vessel was underway in the M ssissippi
Ri ver. KESYTRADER, O N. 267905, was, at the tine, a coastw se
seagoi ng steam vessel not sailing on register. KEYTRADER, | oaded
with gasoline, jet fuel, and furnace oil, departed Norco, LA on 17
January 1974, bound for Searsport, MeE. Because of fog, the vessel
was anchored at Mle 13.5 AHP, near the right descendi ng bank, at
1959 CDT on that date. Both inbound and outbound traffic between
the river and the gulf were relatively imuvobilized by the poor
visibility.

At about 1210 on 18 January, visibility having inproved to a
matter of mles above a low |lying surface fog, the decision to get
underway was nade by Appell ants. By 1325, having awaited the
passing of four inbound vessels, KEYTRADER was turned and headed
downriver at half ahead,, about 7.5 knots,in a current of about 4
knots. Upper hulls and top hanper of vessels were visible, two
radars were in operation, set on the 2 and 185 mle scales, and
Channel 13 was in use on radio. both Appellants were on duty on
the bridge and normal | ookout and anchor detail were set. No fog
signals were sounded. Wen upbound traffic was i medi ately seen
ahead, speed was reduced, at 1328, to about 3,5 knots.

At about 1345, after traffic near Venice had been cleared, a
speed of 7.5 was resuned and appell ant Wods tw ce announced his
posi tion over Channel 13, asking for reply fromany vessel between
Wl der Flats Light and Pil ottown.

Once again Appellant Wods broadcast that KEYTRADER was
downboud at Wl der Flats and received no reply. MV TOLL FOREST,
anchored above the general anchorage about 600 yards bel ow West
Poi nt Bank Light (Mle 7.7 AHP) was passed about 300 feet off, to
port. Appellants then saw, first on radar, then visually, three
vessels in line ahead. the first two vessels were at anchor in the
general anchor age. The third vessel downriver, SS BAUNE was
observed to be underway on a headi ng of about 10 to 15 degrees to
the right of that of the anchored vessels. At 1355 KEYTRADER cane
left froma heading of 132°. At 1356, with BAUNE distant about
1.25 mles and bearing about a point and a half on KEYTRADER s
starboard bow, KEYTRADER sounded two blasts. No reply whistle was
heard and no reply was heard to a Channel 13 call. KEYTRADER
steadied on 126°, a heading taking it to its left across the flow
of the river.

At about 1358, when the vessels were about 0.75 mles apart,
KEYTRADER sounded a danger signal, followed i mediately by a two
bl ast signal. No answering signal was heard from BAUNEE At 1359.5
Appel | ant Wods ordered 20 degrees |left rudder and full ahead. At
1400 Appellant Tayl or ordered a general alarm and energency full
astern. He then sounded a danger signal. The steersnman rel eased



t he wheel, ducking, and the rudder cane to am dships. Appellant
Tayl or ordered the nmen on the bow to leave their stations. The
vessels collided at 1401, the stem of BAUNE entering the starboard
side of KEYTRADER at an angle of about 57 degrees in way or Nunber
1 and Nunber 2 tanks.

When persons aboard BAUNE first saw KEYTRADER, BAUNE was
headi ng 323° with KEYTRADER between three points and broad on its
port bow. This was about 1359 with the vessels less than half a
mle apart.

The collision occurred at about Mle 6.25 AHP

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge.

The appeal in this case urges grounds that are reducible to
four categories:

(1) procedural,

(2) Actions and attitudes disqualifying of the Admnistrative
Law Judge.

(3) Evidentiary matters not supportive of findings, and
(4) asserted errors in application of the |aw of collision

While there is sone overlap anong the first three, they can be
di scussed separately with an occasi onal cross-reference.

APPEARANCE: Phel ps, Dunbar, Marks, claverie and Sins, New
Oleans, LA, and Krusen, Evans, and Byurne,
Phi | adel phia, PA;, by Janmes F. Young, John w. Sins,
and J. Barbee Wnston, Esqg.

CPI NI ON
I

Appel l ants objected at the outset to a hearing in joinder
both Appellants and the pilot of the other vessel in the collision
were charged for hearing separately, of course, with the hearings
to be consolidated in one proceeding. They were so held, despite
obj ection, and three decisions were issued by the Admnistrative
Law Judge. Al three parties appealed and the matter of the pil ot
of the other vessel has been severed for consideration on appeal
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since other factors not relevant to this case have been superadded
to it. Now, both Appellants here have consolidated their briefs
and as to themthe matter may be discussed as "this case."”

It is correctly stated by Appellants that there was confusion
in the managenent of the hearing resulting from the decision to
proceed with the three matters sinultaneously in one proceeding.
There is no escaping the visible signs, and it mght well be that
t hree separate proceedi ngs woul d have proceed, in the ideal, better
results.

The spectacle was presented at the outset of one Investigating

O ficer appearing in all three cases, wth three different
Associ ate I nvestigating Oficers appearing for one case each. One
of the parties charged had, for a tinme, no counsel. On the face of

it, Appellants here mght have been presuned to have had
conflicting interest, due recognition being given to the functions
of master and pilot as sonetinmes causing adversary positions. In
the actual conduct of the matter, there was in fact a m st over
certain procedural elenents. The Investigating Oficer rested his
case against one of the three with the intention of using that one
as a W tness against the other two, and, in the ensuing argunent,
it developed that contrary to the Admnistrative Law Judge's
under standi ng of the matter, the case against two of the parties,
not just one, had been rested. In a crimnal trial the turnoil
woul d have been fatal; in an admnistrative hearing it was |ess
t han desirabl e.

Evi dence adduced by one of the three in his own behalf, not to
be considered in the cases of the other two, was badly handled in
that a docunent in question was |eft suspended in the air, so to
speak, without a ruling as to whether it had been admtted, and in
that it was undeni ably nmade the predicate of a specific finding of
fact in all three decisions. Testinony given by the third person
involved, in his own behalf and after the case against these
Appel l ants had been rested, was undoubtedly used for certain
findings made in the decisions given as to them

It can be said, wthout reservation, that the proceedings
coul d have been kept under better control. Further, an aspersion
cast by the Adm nistrative Law Judge, and strongly objected to by
Appel  ants, that counsel for the parties changed tactics pro or con
proceedings in joinder as the winds of the cases shifted, to
secure, tenporary advantage and create confusion, can be
di scl ai ned. It is in fact irrelevant to the matter under
consi deration here. Wat matters is whether Appellants had a fair
hearing on proper notice and whether, on review, errors can be
elimnated so that the findings are based on substantial evidence
properly admtted.
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The decision to hold a single, consolidated proceedi ngs was
not of itself error. 1In favor of the decision was the prospect of
calling and recalling wi tnesses, busy nen of transient occupati ons,
in three different hearings, wth the danger of their becom ng,
nost naturally, unavail able. Whet her better arrangenents could
have been made to obviate the difficulties and what barriers to
such arrangenents m ght have been presented need not be consi dered.
On this appeal, that is water over the dam The single hearing was
hel d and, on review of the record, it is apparent that attention to
certain details which nmay have been overl ooked in the unfortunate
confusion | eaves a case discernible on the nerits and bottonmed on
properly admtted evidence. Since errors pointed out can be
corrected they are not fatal, and reversal on the grounds of
di spersi bl e confusion, which has been di spersed, is not required.

It is alleged that prospects of a charge of enpl oynent induced
the Adm nistrative Law Judge to insist upon simnultaneous hearings
and, later, as the prospect becane nore i medi ate, denied himthe
time to give proper consideration to the record, resulting in
al nost identical findings in all cases and identical opinions in
t he case of Appellants.

There is absolutely no support for the former conclusion. The
hearing was spread over a considerable period of tine. That
prospects of a future departure from an agency would nove an
adm ni strative |law judge to insist unreasonably on hearing three
cases in one proceedings is no nore a direct inference than is the
probability that in such a position he woul d seek to recuse hinself
entirely or to avoid difficult tasks by insisting on seriatim
hearing which would allow him to put cases over wuntil his
departure.

While it is true that the previously transcribed testinony
finally put into evidence had not been read when the |ast hearing
session was held and that the decisions were issued fairly won
after the Appellants had testified, the evidence was exam ned and
wei ghed and pronptness of decision, in an area where decisions
i ssued in open hearing without delay are desirable, is far froma
fault. When the appellate process provides for a review of error,
whi ch can occur in any hearing, there is no need to resort to the

desperate renedy of reversal. Most inportant, these matters are
not the product of a disqualifying personal bias or prejudice. In
all, the hearing process is fair and open and there has been no

denial of a specific right of either Appellant.

The wevidence allegedly ill-considered, as specified by
Appel  ants, was of the sort which, while in the record, should have
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been ignored in deciding as to Appellants. In the case of the
testinmony of the pilot of the other vessel which proved, after
analysis of the record, to have been cognizable only in his own
case and not agai nst Appellants, the error is cured by elimnation
of findings based only upon it. There is anple evidence otherw se
in the record on which sufficient findings as to the position,
course and speed of BAUNE can be and are based.

Most critically, Appellants attack a finding that TROLL FOREST
was anchored about 0.2 nautical mles from the right descendi ng
bank when KEYTRADER passed between that vessel and the bank. (It
is argued that this was a finding crucial to a theory of the
Adm ni strative Law Judge that KEYTRADER shoul d have passed on the
mdriver side of the vessel. This would presumably, sonehow, have
left it easier to pass BAUNE starboard to starboard w thout a
change of course. Sone nystification seens involved here.) The
0.2 mle finding is predi cated upon evidence which was not properly
handl ed at the hearing (as to whether it was "admtted") and which
was, in any event, introduced by the third person at hearing solely
on his own behalf and not accountable as part of the record of
Appel | ants' case.

It has not been considered for the findings made in this
deci si on. sone comment is appropriate, however, because of the
significance which Appellants ascribe to it.

Wth TROLL FOREST anchored at 0.2 nautical mles from the
right descending bank, wth KEYTRADER passing inside, and the
subsequent collision occurring just off the |left descendi ng bank,
t here woul d be no possibility of tow ng a shadow of doubt over the
absolute inpossibility of there being a starboard-to-starboard
passing situation. Wth KEYTRADER that far over, every deep draft
vessel below it in the river would have had to be to its left.
Appel  ants, of course, do not want this.

In conplaining of the Adm nistrative Law Judge's disposition
of the cardinal elenment here, after pointing out that the 0.2
nautical mle figure "is based on the unverified nmenorandum of
Towing. . . which, if admssible at all, is not proper evidence as
to [Appel lants]," they say:

"The finding as to the width of the river where the TROLL
FOREST was positioned is obviously wong. 1In fact the
river is only about 3,000 feet wde at that point and not
about three-quarters of a statute mle in wdth (3,60
feet) as stated by Judge Blythe. therefore, even if it
be assunmed that the TROLL FOREST was .2 nautical mles
fromthe wet bank, considering the width of the river of
about 3,000 feet, she would have been only about 300 feet
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fromthe center line of the river. The TROLL FOREST was
thus approximately in mdriver as judged by respondent
Whods. "

If this conclusion is matched with one that the collision did not
occur about 500 feet from the |left descendi ng bank, but further
off, Appellants feel that the theory of the Admnistrative Law
Judge is destroyed and that a starboard-to-starboard passing was
demanded by the fact situation. Incidentally, beyond this,
Appel l ants attribute to the Adm nistrative Law Judge the suggestion
that "The relative positions of the KEYTRADER and BAUNE were such
t hat when the KEYTRADER was abeam the anchored TROLL FOREST, the
BAUNE was on the port side of the KEYTRADER, and remained there
until several seconds before inpact." Wiile it appears inevitable
that, even given a location of the collision as espoused by
appel lants, at sone tine about or prior to KEYTRADER s passing
TROLL FOREST, BAUNE nust have been on its port bow, in acceptance
of the inprecision of observations frequently found after collision
in experience pilots and navigators, consideration of the cloudy
evi dence may be curtail ed. From the point at which verifiable
findings my be nmade, there can be no question but that when
KEYTRADER s novenents becone significant with respect to BAUNE,
BAUNE was, on a heading of about 330°, about 1,25 mles from
KEYTRADER, then on a heading of 132°t. BAUNE was about a point and
a half on KEYTRADER s starboard bow

The point is that a sufficient reconstruction of the collision
can be made without reference to the distance of either ship from
either bank or to the precise location of TROLL FOREST, fromthe
fact of collision and the recorded maneuvers of the vessels to
establish the situation.

In the way of use of evidence Appellants nake a point that has

been attended to on review "I'n discussing the conduct of
respondents Wods and Tayl or, Judge Bl yt he pl aces enphasis on the
fact that the KESYTRADER had a fair current.” It is recognized

t hat when concern is only with the relative novenent of two ships
in the sanme body of water the speed over the bottom as affected by
current is irrelevant.

In sum then, disallowing without cavil the findings of the
Adm ni strative Law Judge based, as asserted, on evidence not
properly to be considered in the case of Appellants, recognizing
that participants in collision do not record or recollect with
absol ute precision the attendant circunstances, and wei ghing the
usabl e evidence as the strong probabilities appear to a reasonable
man, there is substantial evidence in this volumnous record to
support the ultimate findings nmade.
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In asserting that the initial decision is based upon an
incorrect application of the Iaw of collision, appellants rely upon
sel ected statements from decisions in a few court decisions.
consi deration of the decisions |eads to the understanding that they
woul d be m sapplied in this case.

Since the acknow edged facts include two-blast signals from
KEYTRADER, it is essential that Appellants be found to have been in
a starboard-to-starboard situation to avoid inputation of fault.
The statutory rules here, obviously, have required extensive
exam nation and construction by the courts. the only specific
rules that could conceivably apply to the vessels in this case are
those for vessels neeting or crossing. The theory on which the
charges were preferred and on which the case was heard is that the
situation was one of neeting; the reference to "starboard to
starboard"” in the first specification announces this.

For vessels neeting the rule as stated is sinple: vessels
meeting end on or nearly so nust go right while vessels neeting
ot herwi se nust pass to the sides determned at the inception of the
situation. The neaning of "end on, or nearly so" has been defined
inthe statute. the case is limted to one in which, if appearance
in darkness is considered, both sidelights of each vessel are
visible at the sane tine fromthe other vessel. Since this precise
pair of aspects can occur only when vessels are on the sane
trackline on reciprocal headings (i.e., relatively rarely), the
courts have had nmuch to say on the question.

One interpretation devel oped covers the case in which vessels
are maneuvering in the sane channel. In US. v. Soya Atlantic, CA4
(1964) 213 F2nd 732, both vessels were in the well defined channel
for deep draft vessels in a part of Chesapeake Bay. Because the
"l'ine" bent, necessarily, to accompdate the draft and was so
marked, it is obvious that when vessels cane in sight of each
other, with one inbound and the ot her outbound, they would not be,
by the statutory definition, "end on," but would to an observer
above with no information as to a channel through the expanse of
wat er appear to be vessels crossing. Common sense dictates that
the crossing rule cannot apply since it would fix the relative
obligations of the vessels in a ridiculous fashion. At the sane
time, the situation arises so often it would be unreasonable to
abandon the matter to "special circunstance.” The court reasoned
that the prospective and unm stakably understandabl e novenents of
the vessels would bring them close in, to "end on" or clearly
"port to port." Pertinently to the instant case Appellants cite a
decision derivative from this one, The ERNA ELIZABETH (D.C. DS
N.Y.) 1968 A MC 2598, as controlling in the KEYTRADER- BAUNE
col I'i sion.




In that case the court was dealing with a collision between a
ship noving east through Kill van Kull, N Y., harbor, to sea, and
anot her bound fromthe Quaranti ne Anchorage through Kill van Kull.
The court found, contrary to the contention of AMOCO DELAWARE t hat
the vessels on first sighting were crossing with itself burdened,
that the vessels were on concentrically curving courses with ERNA
ELI ZABETH on the inside curve. Fromthis it was concluded that the
vessels were in a neeting situation with the tracks sufficiently
separated so that the neeting was not end on but one that called
for no change in intended tracks. On the facts found, the Court of
Appeals affirnmed a starboard to starboard neeting. Al batr oss
Tanker Corp. v. The SS AMOCO DELAWARE, CA2, 1969, 415 F.2nd 692.

For some reason, the |lower court decision is not reported in
t he Federal Supplenent, only in AMC The Federal Reporter report
of the Court of appeals does not exam ne the evidentiary facts.
The district court's opinion is open to criticismin that it
assunes that the destinations of the vessels are apparent and that
t he necessary headi ng charges (curving courses) are controlled in
the same manner as conformty to a channel controls. Not all
vessels leaving Kill, van Kull fromthe west intend to go right
t hrough the Narrows, and not all vessels proceedings north from
Quarantine intend to turn left into Kill van Kull. The "point," if
it may be called that, is a broad junction for vessels noving in a
variety of directions with a variety of intentions. Apart fromthe
doubtful elenments of this decision, the case is still clearly
di stingui shable formthis one.

Nothing in the reach of the river in which these vessels were
navi gating dictated anticipation of novenents controlled by sone
conformty to external demands. |If the situation was such as to
call for a starboard to starboard neeting it nust have done so
clearly and unequivocally. Both vessels nust be to the right of
each other at the outset and nust be on headings that will clearly
permt themto pass w thout changing course. (It nust be assuned
that appellants have no wish to be judged under the crossing
vessels rule.) It is clear fromthe recorded tracks of the vessels
that they were not each to the right of the other at the inception.
Even Appellants' own descriptions, which attenpt an explanation to
pl ace sole fault on BAUNE, required that KEYTRADER initially have
been on BAUNE s left. Since the situation was not one that clearly
required a starboard to starboard neeting the attenpt and the
persistence to force one were a violation of the rules.

Collaterally, it is noted that KEYTRADER was angling across
the axis of the river. Appel I ants acknow edge that "KEYTRADER
effected a gradual crossing of the river on a steady heading."
Brief - p. 20. Since there was no question as to the possible
application of the "points and bends" custom the recognition by
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the district court in Conpania de Navagacion Cristobal v
Navagacion. S.A. v The LISA R D.C. LA (1953) 112 F.Supp. 1501,
that vessels in such situations are to expect others to cross the
river has no bearing on the case, and it is further unnecessary to
inquire into whether the existence of the anchorage area rendered
the narrow channel rule applicable to the remainder of the
navi gabl e body.

Anot her collateral consideration is found in the understanding
of Appellants as reveal ed by whistle signals. While KEYTRADER was
comng left from132° to 126°, it gave a two blast proposal, with
an attenpt to confirmthis on channel 13. Despite the contention
at hearing that until the last nonent change to the right of BAUNE
a starboard to starboard passing was clearly in progress, KEYTRADER
sounded a danger signal, with the vessels still three quarters of
a mle apart, three mnutes before collision, and insisted again on
a starboard to starboard passing wth another two blast signal
Not only nmust it be concluded fromthis that appellants were in
doubt that a passing to the right of each other was being
acconpl i shed, but al so that the doubt could have been created only
by an obvious necessity for BAUNE to alter course to its left to
enabl e the starboard to starboard passage.

O no relevance to the disposition of this case is the citing
by appellants of ten decisions by the Suprenme Court denouncing the
failure of a vessels to have a | ookout when another vessel is in
the vicinity. A though certain testinony is properly excluded from
consideration here, the finding as to the failure of BAUNE to
becone aware of the presence of KEYTRADER in timely fashion has
been included in the findings in this case as a concession. Not
only does the application of the doctrine of statutory fault to one
vessel in collision not exonerate an erring pilot of the other
vessel in proceedings under R S. 4450 (and Appellants cite
decisions to establish that in one circuit, at least, failure to
have a | ookout is not given the "statutory fault" status, although
it is afault) [see Decision on Appeal No. 1670], but it is clear
that even in a case in which the "mgjor-mnor fault" rule m ght
formerly have determined liability in a collision that fact would
not have absolved the pilot of the "mnor fault" vessel of a
violation of rules of the road.

CONCLUSI ONS

There is substantial evidence that the situation in which
KEYTRADER and BAUNE were approachi ng each other did not neet the
requirenment for a starboard-to-starboard neeting and passing and
t hat KEYTRADER was a operated by Appellants inproperly in proposing
a neeting contrary to the rules, and without caution in insisting
upon that neeting in the absence of an agreenent.
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ORDER

The orders of the Admnistrative Law Judge dated at New

Ol eans, Louisiana, on 8 May 1975, are AFFI RMVED.

E. L. PERRY

Vice Admral, U S. @ard
Vi ce Commandant

Signed at Washington, D. C., this 28th day of Feb. 1977.

-11-



